Lt. Col. Glen R. DeWillie

District Engineer

Department of the Army

Buffalo District, Corps of Engineers
1776 Niagara Street

Buffalo, New York 14207-3199

Mr. Richard Tomer

Acting Chief, Regulatory Branch
Department of the Army

New York District, Corps of Engineers
Jacob K. Javits Federal Building

New York, New York 10278-0090

Dear Lt. Col. DeWillie and Mr. Tomer:

March 15, 2002

F-2002-0108 (DA)

U.S. Army Corps of Engineers - Reissuance and Modification of
Nationwide Permits and Conditions

Statewide Coastal Areas

The DOS has completed its review of the U.S. Army Corps of Engineers (Corps) consistency determination indicating
that the proposed reissuance and modification of its nationwide permits (NWPs) pursuant to 33 CFR Part 330 is and will
be conducted in a manner consistent to the maximum extent practicable with the New York State Coastal Management

Program.

1. Pursuant to 15 CFR Part

930.41, the DOS concurs with the Corps

consi stency determ nation for the foll owi ng NWPs:

2. Structures in Artificial Canals

4. Fish and WIldlife Harvesting, Enhancenment and Attraction
Devi ces

5. Scientific Measuring Devices

10. Mboring Buoys

15. U. S. Coast Guard Approved Bridges

20. QG Spill Cleanup

21. Surface Mning Activities
24, State Adm nistered Section 404 Program



34. Cranberry Production Activities
37. Enmergency Watershed Protection and Rehabilitation
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The DOS concurs with the Corps consistency determ nation for the
following NWPs where the activities to be authorized would be
conducted within canals that are nore than fifty percent (50%
bul kheaded (see 111 below regarding NW #3, and |V bel ow
regardi ng NW #13):

3. Mai nt enance
13. Bank Stabilization

The DOS concurs with the Corps consistency determ nation for the
following NWs where the activities to be authorized would occur
outside of the followng CWMP special nmanagenent areas: 1) The
Long Island Sound Regi onal Coastal Managenment Program 2) Local
Waterfront Revitalization Programs; 3) Significant Coastal Fish
and Wldlife Habitats; and 4) Harbor Management Pl ans.

However, pursuant to 15 CFR Parts 930.41 and 930.43(b), the DOS
objects to the Corps consistency determ nation for the follow ng
NWPs where the activities would occur within the above |isted
speci al managenent areas:

1. Aids to Navigation
3. Mai nt enance (except in canals that are nore than 50%
bul kheaded - see Il above)

6. Survey Activities

7. Qutfall Structures

9. Structures in Fleeting and Anchorage Areas

11. Tenporary Recreational Structures

12. Utility Line Activities

14. Linear Transportation Projects

16. Return Water From Upl and Contai ned Di sposal Areas
18. M nor Discharges

19. M nor Dredging

22. Renoval of Vessels



23. Approved Categorical Exclusions
25. Structural Discharges
26. [reserved]
27. Wetland and Ri parian Restoration and Creation Activities
28. Modifications of Existing Marinas
29. Single-famly housing
30. Moist Soil Managenment for Wldlife
31. Maintenance of Existing Flood Control Activities
32. Conpl eted Enforcenent Activities
33. Tenporary Construction, Access and Dewatering
35. Mai nt enance Dredgi ng of Existing Basins
36. Boat Ranps
38. Cl eanup of Hazardous and Toxic Waste
39. Residential, Commercial, and Institutional Devel opnents
40. Agricultural Activities
41. Reshaping Existing Drai nage Ditches
42. Recreational Facilities
43. Stornmwater Managenent Facilities
44, Mning Activities
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V. The DOCS al so objects to the Corps consistency determ nation for
the following NWs anywhere in the New York coastal area:

8. Ol and Gas Structures

13. Bank Stabilization (except in canals that are nore than 50%
bul kheaded - see Il above)

17. Hydropower Projects

Basis for Deci sion

The nationwi de permts listed in IIl and IV above could authorize
activities which would be inconsistent with one or nore of the
State’s CMP policies and federally approved anmendnents to the CMP.

In 111, where the activities would be | ocated within the CMP speci al
managenent areas, the activities should not be subject to a
nati onw de or regional permt and if so conducted, would be
i nconsistent with the CMP. These activities would affect the State's



CWP policies pertaining to: water dependent uses (Policies #1, #2,
#3, #4, #20, #21); appropriate devel opnment in appropriate areas and
expediting permts for that developnent (Policies #1, #2, #5, #6);
the protection, preservation, and where practicable restoration of
State designated significant coastal fish and wildlife habitats
(Policy #7); the protection of fish and wildlife from pollutants and
hazardous wastes (Policies #8, #31, #34, #35, #36, #38, #40);
fl oodi ng and erosion hazards (Policies #11, #12, #13, #14, #15, #16,

#17); infringements on the public use of coastal waters and water
related recreational wuses (Policies #19, #20, #21, #22); the
conservation of agricultural lands (Policies #26, #35); the

preservati on and protection of freshwater and tidal wetlands and the
benefits derived from them (Policy #44); and the protection of the
quality of coastal waters (Policies #30, #31, #33, #34, #35, #36,
#39) .

The NWPs listed in I1l, where the activities would be |located within
t he CMP speci al nmanagenent areas, and |V above were determ ned not to
be consistent to the maxi num extent practicable with the State CWP
policies for several reasons: 1) the specific nature of the
aut hori zed activity is unknown (e.g. structures in artificial canals,
approved categorical exclusions, conpleted enforcenent actions); 2)
the size or extent of the authorized activity is |limtless (e.g

utility line backfill and bedding, structural discharges, naintenance
dredgi ng of existing basins); 3) the established thresholds for an
activity are excessive (e.g. bank stabilization, headwaters and
i sol ated waters discharges) ; 4) the provisions of the permts do not
reflect the existing conditions of the geographic areas in which the
aut hori zed activity would occur; 5) coordinated review of authorized
activities which may affect |and and water uses and natural resources
in the coastal area of New York State will be limted; and 6) the
mtigation condition does not advocate “avoidance” and viable
alternatives as the principal neans of mnimzing adverse effects on
coastal waters, habitats, wetlands, special aquatic sites; and 7) the
aut hori zed activities could be inconsistent with [ocally adopted and
State and federally approved plans as expressed in federally approved
amendnments to the CMP.

Al ternative Measures - Regi onal Conditions




Pursuant to 15 CFR Part 930.43(a)(3), DOS should describe alternative
measures which, if adopted by the Corps, would allow the Corps to
proceed with the reissuance and nodification of NWSs in a manner
consistent to the maxi num extent practicable with the CMP.

According to 33 CCFR 330.4(d)(2), the Division or District Engineers
may establish regional conditions for NWs that would make them
consistent with the CMP.

To ensure that the Corps’ NWs and activities authorized by them
woul d be consistent with the CMP and approved LWRPs, the follow ng
conditions should apply to: 1) the NWs listed in IIl above that
woul d occur in the listed CMP special nanagenent areas; and 2) the
NWs |isted in |1V above, except for NWs #3 and #13 when the
activities authorized by them would occur in canals that are nore
than fifty percent (50% bul kheaded (see item 11 above):

Lt. Col. Gden R DeWllie
M. Richard Toner
Page 4

Wthin thirty (30) days of receipt by DOS of a conplete joint New
York State Departnent of Environmental Conservation and U S. Arny
Corps of Engineers Permt Application, conpleted Federal Consistency
Assessnment Form and all i nformati on and data necessary to assess
the effects of the proposed activity on and its consistency with the
CWP, including |ocation maps and photographs of the site where the
activity is proposed, DOS will inform the applicant and the Corps
whet her:

1) The activity may be authorized by Corps NWP; or

2) DCS revi ew of the proposed activity and DOS concurrence with
the applicant’s consistency certification is necessary. |If
DOS indicates review of the activity and a consistency
certification for it is necessary, the activity shall not
be authorized by NWP or other form of Corps authorization
unless DOS concurs wth an applicant’s consistency
certification, in accordance with 15 CFR Part 930, Subpart
D.



Shoul d you have any questions regarding this consistency decision or
wi sh to neet to discuss the coastal managenent concerns and i npl enment
the alternative neasures this Departnment has identified, please
cont act Steven Resler at (518) 473- 2470 - (e-mail:
sresl er @los. state. ny. us).

Si ncerely,

George R Stafford
Di rector

GRS/ SCR

c: OCRM - Charles Ehler
COE/ Buffalo District - Paul Leuchner
NYSDEC/ Al bany - Wl liam R Adriance
NYSDEC/ Al bany - Pat Ri exi nger



